
To: Mayor and Village Council

Through:

From:

Maria Aguilar, Village Manager
Cheryl Cioffari, AICP, LEED Green Associate, Director of Planning

Jeff Stuncard, Principal Planner

Date: August 7, 2014

SUBJECT: DOCK LENGTH VARIANCE (VAR-14-02) BY DMB INVESTMENT
TRUST FOR PROPERTY LOCATED AT 139 GIMPY GULCH DRIVE,
PLANTATION KEY, PARCEL NUMBER 00091852-000000

Background:
On January 17, 2014, Don Horton of Island

Construction Management, Inc. (the “Applicant /
Agent”) submitted an application (Attachment
A) for a Dock Length Variance (the “Request”)
on behalf of DMB Investment Trust (the
“Owner”), pursuant to Section 30-1550(g) of the
Code of Ordinances (the “Code”) of Islamorada,
Village of Islands, Florida (the “Village”). The
property is located at 139 Gimpy Gulch Drive on
Plantation Key with Parcel ID # 00091852-
000000 near Mile Marker 87 as shown in Figure
1 (the “Property”). Docks longer than twice the
linear shoreline frontage of the parcel or 100 feet
(whichever is less) must obtain a Dock Length
Variance in order to allow the minimum
relaxation of the length restriction as is necessary
to provide the upland owner with access to
adequate water depths specified for docking facilities. Pursuant to Code Section 30-1547(e)(1),
there shall be at least four (4) feet water depth at mean low water (MLW) at the terminal end of
the docking facility, and continuous access to open water.

The Request was heard at the April 22, 2014 Development Review Committee (DRC) and the
DRC recommended denial to the Director of Planning. The Applicant was issued a Notice of

Figure 1. Location Map

Council Communication
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Intent (NOI) to deny the request on May 28, 2014 (Attachment B). On June 18, 2014, the
Applicant requested a public hearing on the NOI.

Proposed Structure: The proposed dock would have a 208-foot-long walkway that is three (3)-
foot-wide. There is an additional fifteen (15)-feet of dock that is upland of the mean high water
line that transitions downward to the entry ramp. The terminal platform is six (6)-feet wide by
sixteen (16)-foot long. The proposed dock would have forty-two (42) pilings.

Site Data: The Property is a bay-front parcel with approximately 272 linear feet of unaltered
open water shoreline frontage. The Property is within the Residential Single-Family (R1) Zoning
District.

Uplands: The upland portion of the Property is disturbed habitat.

Shoreline: The shoreline is unaltered with sand and there are remnants of an old concrete dock
and rubble. Mangroves are present near the western property line. The Property’s shoreline is
part of a small cove along with adjacent properties to the east and west.

Submerged Land: The proposed docking facility would be located over bay bottom.

Adjacent Property: The abutting property to the
east and south is Founders Park, one of the
Village’s municipal parks, and has both
unaltered and altered open water shorelines.
Closest to the Property is an unaltered shoreline
consisting of a public sandy beach, beyond
which is an altered shoreline consisting of a long
riprap jetty that provides public fishing access
and serves as a protective barrier for the
Plantation Yacht Harbor Marina.

There are four abutting parcels to the west of the
Property. The northernmost parcel contains a
single-family residence and has altered shoreline
consisting of a U-shaped dock and a jetty. Two
dry parcels each contain a single-family
residence. The fourth parcel is undeveloped with
tropical hardwood hammock. (See Figure 2.)

Other Agency Permits: Pursuant to Code Section 30-1543(c), all development waterward of the
mean high-water line (MHWL) shall require approval by the U.S. Army Corps of Engineers
(ACOE) and the Florida Department of Environmental Protection (FDEP). The ACOE has
issued a permit for the proposed structure under Project Number 2005-4150. FDEP has issued an
Environmental Resource Permit for the proposed structure under Permit/Authorization Number
44-0248117-003. Additionally, the Florida Keys National Marine Sanctuary has issued a Letter

Figure 2. Adjacent Property
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of Authorization FKNMS-2012-177 for the proposed structure. All of the outside agency permits
include conditions of approval.

Analysis:
Items To Be Considered In Granting a Dock Variance:
Pursuant to Code Section 30-1550(g), with the exception of Lower Matecumbe Key, a dock
variance may be granted to allow the minimum relaxation of the length restriction set forth in Code
Section 30-1550(e) as is necessary to provide the upland owner with access to adequate water
depths specified for docking facilities. Such long dock variance shall only be granted based on a
written determination that the proposed dock meets the following criteria:

(1) Will be consistent with the community character of the surrounding area;

Applicant’s response:
“Immediately to the south is a neighborhood boat basin that allows for multiple boat moorings.
Immediately to the north is Founders Park with a marina able to moor eighty five (85) boats.
Immediately to the north of that is the boat dock and mooring sites for Executive Bay
Condominiums with the ability to moor eighteen (18) boats.”

Staff finds that the docking facility as proposed will extend 208 feet beyond the MHWL
(including terminal platform). The Property and adjacent property to the east are located within a
shallow cove. The adjacent property to the east is a park that serves all residents of Islamorada
and the adjacent property to the west contains a single-family residence. Both adjacent properties
contain marginal docking facilities. The shoreline of the property to the east (Founders Park) that
shares the basin with the Property is unaltered.

(2) Will not interfere with public recreational uses in or on adjacent waters including the
obstruction of saltwater flats;

Applicant’s response:
“This proposed dock will not interfere with public recreational uses nor will it obstruct saltwater
flats.”

Staff believes there would be potential visual impacts on the adjacent public recreational uses at
Founders Park due to the length of the proposed docking facility. The proposed structure would
be visible from the adjacent public beach. The abutting beach is a place where people swim,
sailing lessons have been offered, and people temporarily moor their boats just off-shore of the
beach. Since this is a public beach, there is increased opportunity for recreational activities that
may be impacted. Staff does not anticipate any obstructions to saltwater flats fishing from the
proposed structure.

(3) Will not be detrimental to marine resources; and

Applicant’s response:
“As demonstrated by ACOE, DEP, and NOAA as well as other governmental agency approvals,
this facility will not be detrimental to marine resources, as it was properly placed in an area of least
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impact to locally found benthos. Additionally, this dock was designed and engineered with 1/3 less
pilings than are typically found on a pier dock of this configuration.”

The benthic survey conducted for the Property was dated April 22, 2012 and revised September 10,
2012.  In part, it states:

Site Description:  The substrate is very light sand covering bedrock 2 to 5 inches deep giving it a
general classification as “Hard Bottom”.

Description of Bottom Substrate: The bottom in this riparian area is classified as hard bottom due
to the exposed nature of the bedrock and shallow sand overlay.

Dominant Benthos at the Site:  The baybottom between the riparian lines of this property are
classified as a hard bottom community with widely scattered small patches of sea grass less than
50% bottom cover.

Summary and Recommendation: Stony coral colonies are scattered and encrusted on the bedrock
in the project footprint and the baybottom is classified as “Hard Bottom”.

Policy 5-1.2.7: Prohibit Mooring Over Hard-bottom Communities.  Islamorada, Village of
Islands shall prohibit the location of mooring sites over submerged land which is characterized by a
hard bottom community, regardless of water depth, unless it meets criteria for exemption by DEP.

As confirmed by conversations with staff at DEP and a review of the applicable DEP regulations
and associated Florida Statutes, this request does not meet the criteria for exemption due to the size
of the dock.

Policy 5-1.2.9: Preserve Public Shoreline Access.  This policy states that the Village is to preserve
physical and visual access points, including but not limited to scenic corridors, breezeways, public
rights-of-way to the shoreline and public beaches on the Florida Bay.

This dock will have a negative impact on the visual access from the shoreline of the only public
beach on Florida Bay in Islamorada.

The proposed docking facility would not be in compliance with Comprehensive Plan Objective 5-
1.1: Protect Coastal Resources, Wetlands, Estuaries, Living Marine Resources and Wildlife Habitats
and Policies 5-1.2.7: Prohibit Mooring over Seagrass and Hard-bottom Communities, and 5-1.2.9:
Preserve Public Shoreline Access.

(4) Will pose no navigational or safety hazards.

Applicant’s response:
“This docking facility is far within the thirty (300) foot “No Wake Zone” required by the Village
of Islamorada.  It is in an area that is unique due to the jetties on the adjacent properties and
should pose no navigational hazards whatsoever.  Additionally the ACOE has required
navigational markers, i.e. lights and reflectors to be placed at the end of the pier”.
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A potential increase in impacts on recreational uses could exist due to the proposed docking
facility extending an additional 208’ water-ward of the unaltered shoreline. Vessel traffic from
the beach at Founders Park could transect the proposed dock footprint. Being within a no wake
zone does not guarantee that a navigational hazard would not potentially exist.

The unmarked navigational channel to the west, leading out of the homeowners’ boat basin, is
located approximately 110 feet from the proposed location of the dock terminus. Vessels
entering/exiting could also have potential impacts.

Budget Impact:
None.

Staff Impact:
None.

Recommendation:
It is recommended that the Village Council DENY the Resolution (Attachment C) for the
Request for the dock length variance.
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Islamorada,
Village of Islands

86800 Overseas Highway, Islamorada, FL 33036
305-664-6400 FAX 305-664-6467 www.islamorada.fl.us

SENT VIA CERTIFIED MAIL

May 28, 2014

Don Horton
Island Construction Management, Inc.
144 Apache St.
Tavernier, FL 33070

SUBJECT: NOTICE OF INTENT TO DENY DOCK LENGTH VARIANCE (VAR-14-02)

Please be advised that Staff has reviewed your application for a dock length variance to construct a
223 foot long dock on property located at 139 Gimpy Gulch Drive on Plantation Key, with the
following legal description:

Lot 1, Plantation Key; real estate number 00091852-000000 and alternate key #9100239.

Pursuant to Section 30-1550(g) of the Code of Ordinances of Islamorada, Village of Islands, Florida
(“Code”), the Director of Planning (“Director”) has determined that the submitted application does
not meet the requirements for a dock length variance. Therefore, the application is hereby denied.

Pursuant to Code Section 30-222(b)(2), the applicant may request that a public hearing be held on
the administrative variance application. Requests for a public hearing shall be made in writing to the
Director and received at the address or fax number below within 30 days of the date of this notice.
If a public hearing is requested, the Village shall schedule a public hearing of the Village Council.
The hearing shall be conducted in accordance with Division 2 of Article IV of Code Chapter 30. If
no public hearing is requested within 30 days of this notice, the Director shall issue the denial.

Sincerely,

Cheryl Cioffari, AICP, LEED Green Associate
Director of Planning

CLC/js

cheryl.cioffari
Text Box
Attachment B



 



Attachment C

RESOLUTION NO.

A RESOLUTION OF THE VILLAGE COUNCIL OF ISLAMORADA,
VILLAGE OF ISLANDS, FLORIDA, CONSIDERING THE REQUEST BY
DMB INVESTMENT TRUST FOR A DOCK LENGTH VARIANCE FOR
THE DEVELOPMENT OF A PIER-TYPE DOCK WITH A 3’ X 208’
ACCESS WALK CULMINATING IN A 96 SQUARE FOOT (6’ X 16’)
TERMINAL PLATFORM, FOR A DOCKING FACILITY WITH A
TOTAL FOOTPRINT OF 720 SQUARE FEET ON PROPERTY
LOCATED AT 139 GIMPY GULCH DRIVE, PLANTATION KEY, AS
LEGALLY DESCRIBED IN EXHIBIT “A;” PROVIDING FOR THE
TRANSMITTAL OF THIS RESOLUTION TO THE FLORIDA
DEPARTMENT OF ECONOMIC OPPORTUNITY; AND PROVIDING
FOR AN EFFECTIVE DATE

WHEREAS, DMB Investment Trust, (the “Applicant”) submitted an application for a

dock length variance pursuant to Section 30-1550(g) of the Code of Ordinances (the “Code”) of

Islamorada, Village of Islands, Florida (the “Village”) to construct a pier-type dock with a 3’ x

208’ access walk culminating in a 96 square foot (6’ x 16’) terminal platform, for a docking

facility total footprint of 720 square feet (the “Request”) on property located at 139 Gimpy

Gulch Drive, Plantation Key, as legally described in Exhibit “A;” (the “Property”); and

WHEREAS, the Property is located within the Residential Single Family (RI) Zoning

District; and

WHEREAS, the Development Review Committee (the “DRC”) considered the Request

at a DRC meeting on April 22, 2014 and recommended DENIAL to the Director of Planning and

Development Services the (“Director”); and

WHEREAS, the Director issued a Notice of Intent to deny the Request on May 28, 2014;

and
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WHEREAS, on August 7, 2014, the Village Council conducted a duly noticed public

hearing regarding the Request.

NOW, THEREFORE, BE IT RESOLVED BY THE VILLAGE COUNCIL OF

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA, AS FOLLOWS:

Section 1. Findings of Fact.

The Village Council, having considered the testimony and evidence presented by all

parties, including Village Staff, does hereby find and determine:

(1) The Application for dock length variance [does/does not] meet the requirements

set forth in Code Section 30-1550(g) and [has/has not] demonstrated through competent

substantial evidence that the criteria for granting the Request have been met; and

(2) The Village Council [approves/denies] the Request submitted by the Applicant.

Section 2. Conclusions of Law.

Based upon the above Findings of Fact, the Village Council does hereby make the

following Conclusions of Law:

(1) The Request has been processed in accordance with the Village Comprehensive

Plan and the Code; and

(2) In rendering its decision, as reflected in this Resolution, the Village Council has:

(a) Accorded procedural due process; and

(b) Observed the essential requirements of the law; and

(c) Supported its decision by competent substantial evidence contained within

the record.

Section 3. Conditions Imposed. Granting of the Request is subject to the following

conditions:
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(1) Issuance of a development permit by the Village does not in any way create any

right on the part of an applicant to obtain a permit from a state or federal agency and does not

create any liability on the part of the Village for issuance of the permit if the applicant fails to

obtain requisite approvals or fulfill the obligations imposed by a state or federal agency or

undertakes actions that result in a violation of state or federal law.

(2) The applicant or permit holder shall obtain all applicable state and federal permits

prior to the start of construction for the development authorized pursuant to this request and

related development permit.

(3) Applicant shall comply with all Army Corps of Engineers and Florida Department

of Environmental Protection permit conditions.

(4) The terminal platform shall not exceed the dimensions of 6’ X 16’ for a total of 96

square feet in area.

Section 4. Effective Date.

This Resolution shall not take effect until after both thirty (30) days following the date it

is filed with the Village Clerk, during which time the Request herein shall be subject to appeal as

provided in the Code; and following the thirty (30) days, this resolution shall not be effective or

acted upon by the Applicant until forty-five (45) days following the rendition to the Department

of Economic Opportunity (DEO), pursuant to Chapter 9J-1 of the Florida Administrative Code.

During those forty-five (45) days, the DEO may appeal this resolution to the Florida Land and

Water Adjudicatory Commission, and that such an appeal stays the effectiveness of this

Resolution until the appeal is resolved by agreement or order
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The foregoing resolution offered by __________, who moved for its adoption on reading.
This motion was seconded by ____________ and upon being put to a vote, the vote is as follows:

FINAL VOTE AT ADOPTION
VILLAGE COUNCIL OF ISLAMORADA, VILLAGE OF ISLANDS:

Mayor Ted Blackburn ______
Vice Mayor Ken Philipson ______
Councilman Mike Forster ______
Councilwoman Deb Gillis ______
Councilman Dave Purdo ______

PASSED AND ADOPTED THIS ____ DAY OF _______________, 2014.

TED BLACKBURN, MAYOR

ATTEST:

____________________________________
KELLY TOTH, VILLAGE CLERK

APPROVED AS TO FORM AND LEGALITY
FOR THE USE AND BENEFIT OF
ISLAMORADA, VILLAGE OF ISLANDS ONLY

____________________________________
ROGET V. BRYAN, VILLAGE ATTORNEY

This Resolution was filed in the Office of the Village Clerk of this _____ day of __________, 2014.

KELLY TOTH, VILLAGE CLERK






